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Arising out of 010 No. 53/WS08/ACIKSZI2022-23 fiia: 21.06.2022 passed by Assistant
Commissioner, CGST, Division VIII, Ahmedabad South

374laaaf at ma vi ur Name & Address

Appellant

M/s Unique Realities
1, Tamir Plaza,
Sarkhej Road, Juhapura,
Ahmedabad

al{ anfh z 3r9 3magariats 3rra a & a as sr mg a ufa zenferf fl
aal, nTg er 3tf@rant at 3r4ta u gateau an Tqdaal -g I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

() €ta Uni zrc 3nf@,fr , 1994 cBl" tITTT 3R@ ~ ~ TfC! 1=fP7C'IT cf, 6'R ir ~ tITTT cf5l"
~-tITTT cfi >I"~ 4-<4,cb er, 3iaifa g+tear 3ma4a srefl afra, ma raR, fa iala, IV3
far, the #ifs, ta tua, iaf, { fa«Rt : 110001 cf5l" cBl" \i'fRf~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

ii) z4Re ma #t If # a 4#t Rsr a fat qosrI u 3r1 #Iara i z
fa8t rusrur t aw rosrur i ma a ura g; marf #, za fat usrIr zut Tuerak az f4ft
arar # a fa8t qasrnu 'st ma t f4a a zra g{ st1----

case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
ctory or from one warehouse to another during the course of processing of the goods in a
e or in storage whether in a factory or in a warehouse.
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(cl?). · 1TI«f cfi ~ Fcnm ~ m ~ Rrafa 1=fT<7f ~ m 1=fT<7f Raffo i sq3tr zrca aea
1=fT<7f ~ '3i:Cll<:;r! ~ cf) me # mi i itna as fa8t T, UT -~ "B Hl!Tma ~ I

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

af? zyea ml 47ran fag f@ nra a are (iu zu zr at) fff f8a Tf"llT '1@" "ITT I

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if Ula #1 ala zyc # :f@M # fg Gil sh #fee mr1 #6t n{ sit ha sr?gr
uit ga err vi Ru a garf nga, ar@a # tr qRa at u q IT 6'Tq" "B fclm
re1fraa (i.2) 1998 l:.TRT 109 m~ !<~?~ TR: 6T I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~ '3i:Cllc;r! ~ (3m) Hlll-JlcJC'1
1

\ 2001 cf) frn:r:r 9 cB" 3@T@ RlPIRfisc ~ ~ ~-8 "B
at ufeii , )fa 3rag 4Ra arr hfa Rafa h m a save-arr vi 3r@le
3reg t al-at ufii mer 5fa 34a fan urr al@g tr rer arar z.al 4; gfhf* 3:ic=rrra" tITTT 35-~ B Rt!Tffir "Cf5l" a rata arr €tr- aar t ,fR aft elf
afe[

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Chai Ian evidencing payment of prescribed fee as prespribed under Section
35.-EE of CEA, 1944, under Major Heac! of Account.

(2) RR@G 3ml4a arr usj via a v ala q] zr 3a a slat r1 2oo/-l
~ctr~ 3th \i'l"ITT x-ic,P+<cbl-J ~~~~"ITT cTT 1000/- ctr 1:f5'ffi :f@M ctr~ I

The revision application shall be accompanied by a fee of Rs.2007- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

fl z[ca, tu saraa yc vi tara 3r4la =uzuf@raw uf 3r4la
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) €tu urzyca 3rf@fr, 1944 ctr 'cfRf 35-#f/35-~ cB" 3@T@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(en) '3cfci f81@a qR-c,cJ;c; 2 (1) en i aag 3rr srarat #lt 3r#ta, 3rft a mar tat zyea,
a€tu grzrca vi ata 3tu 7rarf@era(Rrez) at uf?a }fa 4)feat, 3znlala

2,rel, sag1f] i/a+ , G#al , fr4R,lusld-aeooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate'.Tribunal (CESTAT) at
2nd Floor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmadabad : 380004. in case of appeals

F. -;c than as mentioned in para-2(i) (a) above.
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The appeal to the Appeil'ate · Tribunal shall be•i filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place, where the bench of
the Tribunal is situated.

(3) zrf < 3me a a{ on2sii ar rat a at re@ra pc sitar f; #ha mr Tar
'394cm ct<T "ff WllT \Y[AT ~~ -a-l?Zf cf) stg; ft fa frar udt cITTif "ff m cf) ~
qnf,fa 3141R)a zmznf@eraur at van 3r@ta u a4tur at ya 3r4a fhu urar &]
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rljjljjC'llj ~~ 1970 ~~ cB7°~-1 # 3if fefiRa fang 3rgir a
3rhea u peon?gr zrenfenfa fofa feat a an2g i a u@ta al va 4Ru 6.6.so ht
cblrlJllllC'lll ~~WIT~~I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

( 5) sa 3it vi±fer mt#i at A ti?{ 0 I ffl an fru#i at al ## ezu= 1l cbMd fcnllT \i'ITcTT % \Jl1"
fit zyca, tr Gara zca vi aaror4h#tu nnf@ear (aruffaf@er) f;=n:r:r, 1982 "# Rftc=r
el
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

+«o 8m zrca, atu Gara zca gi ara 3r41R)a =nznf@law1(free),#
>!Rl"311frc;rr cB" ~ "B ¢do!.P-Jil !(Demand) ~ ~(Penalty) "cbT 10% 1i9 ~m
afatf ? tzraif, 3ff@raa qaa +o sitswu &i(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

as4tu 3na meres sithara# siafa,fe@t ''cITTTo!.f cf51" l-JTlT"(Duty Demanded)
a. (Section)~ ±aD haauifaft,
z farnea raz#fezat uRr,
au h#dz #Ree failafu6 aza ?aft,

> uqas 'ifa 3nfhauzgf srarsgear k, sr8ea'Ra are kfegqaaanRear
i.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(xi) amount determined under Section 11 D;
(xii) amount of erroneous Cenvat Credit taken;
(xiii) amount payable under Rule 6 of the Cenvat Credit Ru\es.

z or?r ± uR srflrfraur #war uei pres srrar yeasa au R4a1f@a mmwr fcl,u:-.ro;~~ 10¾

RGGp uci or@iha aus Ralf2a el aa awsh1ogruflnrs@I°», ·Peiii,,.,, % 2,e' ge ?' ve» of above, an appeal against this order shall lie before the Tribunal on payment of• Mses duty demanded where duty or duty and penalty are in dispute, or penalty, where
i. ., -~.. ::'fJe ~i alone is in dispute."

4°o»3v •
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ORDER-IN-APPEAL

The present appeal has been filed by Mis. Unique Realities, 1, Tamir

Plaza, Sarkhej Road, Juhapura, Ahmedabad (hereinafter referred to as the

"appellant") against Order in Original No. 53/WS08/AC/KSZ/2022-23 dated

21.06.2022 [hereinafter referred to as "impugned ordet'] passed by the

Assistant Commissioner, Division-VIII, CGST, Commissionerate

Ahmedabad South [hereinafter referred to as "adjudicatingauthority].

2. Briefly stated, the facts of the case are that the appellant was not

registered with the Service Tax department. They were having PAN No.

AABFU1739M. As per the information received from the Income Tax

Department, the appellant had earned substantial income from services O
amounting to Rs.1,11,16,260/- during FY. 2014-15. However, they did not

obtain service tax registration and did not pay service tax on such income

from service. The appellant was called upon to submit documentary

evidence in respect of the income earned by them. The appellant, however,

did not submit the called for documents and details. Therefore, the

appellant was issued Show Cause Notice bearing No. CGST/Div-

VIII/O&A/TPD/32/AABFU1 739M/2020-21 dated 21.09.2020 wherein it was
proposed to :

A. Demand and recover the servce tax amounting to Rs.13,73,969/

under the proviso to Section 73 (1) of the Finance Act, 1994 along with

interest under Section 75 of the Finance Act, 1994.

B. Impose penalty under Sections 77(1), 77(2) and 78 of the Finance Act,
1994.

3. The SCN was adjudicated vide the impugned order wherein '

a) The demand of service tax amounting to Rs.13, 73,969/- was confirmed
along with interest.

b) Penalty amounting to Rs.13,73,969/- was imposed under Section 781)
of the Finance Act, 1994.

c) Penalty amounting to Rs.10,000/- each was imposed under Section

1) and 77(2) of the Finance Act, 1994.

0
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4. Being aggrieved with the impugned order, the appellant have filed the

present appeal contesting the issue on merits. The appellant have also filed

an application for condonation of delay wherein it was submitted that :

1. The impugned order dated 21.06.2022 was received by them on

28.06.2022 and the appeal was filed on 30.09.2022, after a delay of 32

days.

11. The last date for filing the appeal is 27.08.2022 which was a Saturday

and 28.08.2022 was a Sunday. Further, they were facing financial

hardship and not deposited the amount of pre-deposit in time. As they

were not registered with the Service Tax Department, they had

approached the department for getting user ID and Password and

thereafter made payment of pre-deposit on 27.09.2022. Therefore, the

delay occurred and the same may be condoned in the interest of

justice.

5. Personal Hearing in the case was held on 05.01.2023. Shri Naimesh

Oza, Advocate and Shri K.V. Raval appeared on behalf of appellant for the

hearing. They reiterated the submissions made in appeal memorandum.

6. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the application for condonation of delay and the

material available on records. It is observed from the records that the

present appeal was filed by the appellant on 30.09.2022 against the

impugned order dated 21.06.2022, which the appellant claimed to have

received on 28.06.2022. It is observed that the Appeals preferred before the

Commissioner (Appeals) are governed by the provisions of Section 85 of the

Finance Act, 1994. The relevant part of the said section is reproduced

below '
(3A) An appeal shall be presented within two months from the date ofreceipt
of the decision or order of such adjudicating authority, made on and after the
Finance Bill, 2012 received the assent of the President, relating to service tax,
interest or penalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if he is
satisfied that the appellant was prevented by sufficient cause from presenting
the appeal within the aforesaid period of two months, allow it to be presented
within a further period of one month."
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6.1 In the instant case, the impugned order is dated 21.06.2022 and the

appellant have admittedly received it on 28.06.2022. Therefore, the period

of two months for filing the appeal before the Commissioner (Appeals) ended

on 28.08.2022. The further period of one month, which the Commissioner

Appeals) is empowered to allow for filingappeal also ended on 28.09.2022.

6.2 In terms of Section 85 of the Finance Act, 1994, an appeal before the

Commissioner (Appeals) is to be filed within a period of two months from

the receipt of the order being appealed. Further, the proviso to Section 85

(3A) of the Finance Act, 1994 allows the Commissioner (Appeals) to condone

delay and allow a further period of one month, beyond the two month

allowed for filing of appeal in terms of Section 85 (SA) of the Finance Act,
1994.

0
6.3 The appellant was required to file the appeal on or before 28.08.2022

i.e. two months computed from 28.06.2022. Further, the condonable period

of one month, in terms of Section 85 (34) of the Finance Act, 1994 ended on

28.09.2022. The present appeal filed on 30.09.2022, is, therefore, clearly

barred by limitation. Since the appeal in the instant case has been filed

beyond this further period of one month, this authority is not empowered to

condone delay in filing of appeal beyond the period of one months as per the

proviso to Section 85 (SA) of the Finance Act, 1994.

6.4 My above vew finds support from the judgment of the Hon'ble

Tribunal, Ahmedabad in the case of Zenith Rubber Pvt. Ltd. Vs.

Commissioner of Central Excise and Service Tax, Ahmedabad - 2014 (12)

TMI 1215 - CESTAT, Ahmedabad. In the said case, the Hon'ble Tribunal
had held that '

"5. It is celar from the above provisions of Section 85(3A) of the Finance Act,
1994 that Commissioner (Appeals) is empowered to condone the delay for a
further period of one month. The Hon'ble Supreme Court in the case of Singh
Enterprises (supra) held that Commissioner (Appeals) has no power to condone
the delay beyond the prescribed period. In our considered view, Commissioner
(Appeals) rightly rejected the appeal following the statutory provisions of the
Act. So, we do not find any reasons to interfere in the impugned order.
Accordingly, we reject the appeal filed by the appellant."

0
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7. In view of the factsdiscussed hereih above and considering the

judgment of the Hon'ble Tribunal, supra, I reject the appeal filed by the

appellant on the grounds of limitation.

4gi var
E MIRA

r::i- \!?.E O

The appeal filed by the appellant stands disposed of in above terms.

±le$tr»
Akhilesh Kumar ) '1,0IJ-?., •.

Commissioner (Appeals)
Date: 17.02.2023.Att[ ·

(N. uryanarayanan. Iyer)
Assistant Commissioner (In situ),
CGST Appeals, Ahmedabad.

BY RPAD I SPEED POST

To

M/s. Unique Realities, Appellant
1, Tamir Plaza,
Sarkhej Road,
Juhapura, Ahmedabad

The Assistant Commissioner, Respondent
CGST, Division- VIII,
Commissionerate : Ahmedabad South.

Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.

(for uploading the OIA)
4.Guard File.
5. P.A. File.
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